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Samuel Berington, on the Demiſe of | 
J. ; Eh, J » Ta TGT ©, — 1 | in Error. 
| | Ps an | 5 5 1 8 8 ee k 75 
John Parkhurſt Eſq, Catherine Dormer Spinfter, John) 
Cox, Judith Brafall, John Braſall, Richard Collins, 
Henry Shippen, Richard Morgan, Sir John Forteſcue 


— . 


A 


Aland Knight, Richard White, Elizabeth Hadland, Pefendants 


Thomas Butcher, Joſeph Hadland, Richard Edgerley, in Error. BR. 
Thomas Sare, William Cotſell, Joſeph Stapp, Richard 
Franklyn, Thomas Stanley, and Elizabeth Butcher, 


The CASE of the Defendants in Error. 


edi. 3; 1 AE faid Fob Dorner brought his Ejetrhent in the Court of King's Bench, for the Manor of Siddin, and © 
| es Geo. E. divers Meſſuages, Lands and Tenements, Five Shillings Rent, and View of Frankpledge, in Sibdon, 


and divers other Places in the County of Bucks; and alſo for all Tythes in Shepedon Lee, upon a Leaſe 


made by the ſaid Zobn Dormer to the Plaintiff his Leſſee; upon the iſt of OFober, in the Fifth Year of 


his Majeſty's Reign, for 20 Years, from the 29th of September then laſt paſt. 


pilry Term 5 The Defendants appeared, and entered into the common Rule to confeſs Leaſe Eatry and Ouſter, (Which all 


Defendants in Ejectment are obliged to do) and pleaded not guilty; upon which Iſſue was joined. 


104. Michal. The Cauſe was tried at the Bar of the Court of King's Bench, and a general Verdict was found for the Defendants, | 


Term g Geo. II. as to the Tythes, Rent and View of Frankpledge mentioned in the Declaration; fo that the Defendants are indiſ- 
hee ys intitled to Judgment upon that Part of the Verdict. 995 
= 


as to the ſaid Manor, and the Reſidue of the Premiſes in queſti6n, the Jury found a ſpecial Verdict, to the 
Effect following, viz. * N 


11 Auf. 166. That John Dormer, and Sir John Dormer his Son and Heir apparent, being ſeized in Fee, by an Indenture of 


Feoffment of that Date made between them of the firſt Part; Suſanna Braune of the ſecond Part; Sir Robert Fen- 
kinſon and Sir William Child of the third Part; and John Cave and Thomas Marriott of the fourth Part; and by 
common Recovery thereby agreed to be ſuffered, in Conſideration of a Marriage intended to be had between the 


ſaid Sir Jobn Dormer and Suſanna Brawne, and of Five thouſand Pounds paid and ſecured to be paid to the ſaid 7Zohn 


Dormer by Suſanna, as her Marriage Portion, and other Conſiderations therein mentioned, Did ſettle, aſſure and 
convey the ſaid Manor, and the Reſidue of the Premiſes in queſtion, to the following Uſes, viz. RL 
To the Uſe of the ſaid Jobn Dormer and his Heirs, till the faid Marriage between Sit Fobn and Suſauna Brawn: : 

And from and after the Marriage. | 129 N 

118 3 1 As to Part of the Premiſes, 1 „ ono RO in 
To the Uſe of the ſaid Sir ohn Dormer and his Aſſigns, for 99 Years, if he ſhould ſo long live; and from and 

after the Death of the ſaid Sir Job» Dormer, or other ſooner Determination of the Eſtate therein limited to him, for 

99 Years as aforeſaid, REC: | : 85 5 . 
To the Uſe of Truſtees and their Heirs, during the natural Life of the ſaid Sir John Dormer, upon Truſt, to 

8 yok the contingent Uſes therein after limited. | W 1 | 

| Remainder, as to Part of the ſaid Premiſes limited to the ſaid Sir Fobn Dormer, 

To the Uſe of the ſaid Sſanna for her Life, for her Jointure. 


F pod as for and concerning all the Reſidue of the Premiſes, whereof no Uſe was limited to Sir John ot 
anna, | | | | | 


To the Uſe of the aid Jobn Dormer for his natural Life, without Impeachment of Waſte z Remainder 


To the Uſe of the ſaid Sir Fobn Dormer for 99 Years, if he ſhould ſo long live, without Impeachment of 


Waſte ; 3 


Remainder, As to the Premiſes before limited to the ſaid Sir Jobn, Suſanna, and the ſaid Jahn Dormer, 
To the Uſe of Truſtees, upon Truſt, to ſupport the contingent Uſes therein after limited; 


Remainder to the Uſe of tlie firſt and other Sons of the Body of the ſaid Sir John Dormer by the faid Suſana, 


ſeverally and ſucceſſively, in Tail Male; and for want of ſuch Heirs Male, 
Remainder, As to ſeveral Lands cherein particularly ſpecified, 


To Truſtees for 99 Years, without Impeachment of Waſte, upon Truſt, for raiſing Portions and Maintenances 
for the Daughters of Sir Jobn, in caſe of no Iſſue Male: And as to thoſe Lands, after the End or ſooner Determi- 


nation of that Term, and alſo as to all the Reſidue of the. Premiſes, after the End and Determination of the ſeveral 
Eſtates therein before limited; 


* 


To the Uſe of the firſt and other Sons of the ſaid Sir Jobn Dormer by any other Wife than che ſaid Suſanna, ſeve- 


rally and ſucceſſively in Tail Male; Remainder 
Io the faid Jobs Dormer for his Life; and, after his Deccaſe, | 


wowy 


RES 4 To the Uſe and Behoof of Robert Dormer, (late one of the Juſtices of the Court of Common Pleas) ſecond Son 
very Words of the ss of the ſaid John Dormer, and his Aſſigns; for and during the Term of ren if the faid Robert Dormer ſhall 


Sertlement, 


e ſo long happen to live; and from and aftet the Death of the ſaid Roher? Dormet, or other ſooner Determination of 


e the Eſtate herein limited to the ſaid Robert Dormer for 99 Years as aforeſaid ; then to and for the Uſe and Behoof 


« of Truſtees, and their Heits, fot and during che natural Life of the ſaid Robert Dormer, upon Truſt and Con- 
* fidence, to ſupport and preſerve the contingent Remainders, Uſes and Eſtates herein after limited from being 
« defeated or deſtroyed, and to that Purpoſe to make Entries, as Occaſion ſhall require ; nevertheleſs ro permit 


. the ſaid Robert Dormer, and his Aſſigns, to take the Rents, Iſſues and Profits thereof during the Term of his 


<« natural Life; and after the End or other ſooner Determinatioti of the ſaid Term,” | 1 ä 
To the Uſe of the firſt and other Sotis of the ſaid Robert Dormer; ſeverally and ſucceſſively, in Tail Male; 
Remainder . 8 f 1 
To Fleetwood Dormer, younger Son of the ſaid Fobn Dormer, and to Ttuſtees, to ſupport contitigent Uſes ; and 
to his firſt and other Sons, in the ſame Manner as the ſame is limited in the Caſe of che laid Robert Dormer ; 
Remainder 5 . | e 
Io all and every other Son and Sons of the ſaid Joby Dor mer, ſeverally and ſucceſſively, in Tail Male; 
Remainder . The Oh. | 


To 


15 N 7 N * * ' TW "FT 4 / f +” þ P q 
4 . 9 nel . 7714 * » We N 7 
, * a 4 | 2 l 
1 9 py , - 4 \ * Ws 2 ö a i 
tf 4 * , - . ” . * 0 | * 4 : 
A ” , 4 , | $ 4 
0 ormer?Plaintiff— 
, | * 7 
* - & + | " 
4 - if | 


Ke IAG | 45 ee 


1 
* „, 
| E 


T3 $08, $4. 
, ES: C 


4 x 
ar 10 3 J 
” $A 


% - 
. 
* 1 * w 
- i 
WW "= L 8 od 
WF 6 * { 


To the ſaid Jobn Near, and the Heirs Male of his my » Remainder 
an 


To Peter Dormer, Brother of the ſaid Jobn Dormer, 


Remainder | 

To Truſtees, to ſupport contingent Uſes 3 Remainders 1 

© To his firſt and other Sons in Tail Male; with the like Remainder vÞ Ry. 
To Fleutwood Dormer, another Brother of the ſaid Fob Dormer, and his Aſſigns, for 99 Years, if he ſhould 

live, and to Truftees to ſupport contingent Uſes, and to his firſt and other Sons in Tail Male; Re- 


his Aſſigns, for 99 Years, if he ſhould ſo long live; 


ſo long 
mainder 1 TY „ | | | 2 
To Bennett Dormer, Son and Heir of Eu 28 deceafed, who was Brother of the ſaid Jabn Dermer, 
and his Aſſigns, for 99 Years, if he ſhould 16 long live; Remainder to Truſtees to ſupport contingent Uſes ; 
Remainder S rr i | | | LIES. 
To the firſt and other Sons of Benne!t Dormer 3 Remainder  '{  _ 3 
To Euſeby Dormer, Brother of the ſaid Bennett, and Nephew of the ſaid oba Dormer, for 99 Years, if he ſhould 
ſo long live; Remainder to Truſtees ta ſupport contingent Uſes 4 Remainder to the firſt and other Sons of the ſaid 
Euſeby, ſeverally andſſucceſſively, in Tail Male; Remainders | 
To the Heirs of the Body of the ſaid Fobn Dormer z Remainder _ 
To the ſaid Jobn Dormer, his Heirs and Aſſigns, for ever. (928 | 
The Jury find the Marriage between Sir Fob» Dormer and Suſanna ; and that a Recovery was ſuffered, purſuant 
to the ſaid Indenture. | 5 | F , 
The Jury further find the Entries of the ſaid Sir Joby Dormer and Jobn Dormer into the Lands reſpectivel 
limited to them; and that the ſaid Manor and Reſidue of the Premiſes in Queſtion, are Parcel of the Lands fi 
limited to the ſaid Sir John Dormer for 99 Years, and alſo Parcel of the Lands firſt limited to the ſaid Fobn Dormer 
for his Life, | | 
They find the Deaths of dſanna and Sir Jobn Dormer ; and that Sir Fobn had Iſſue Male of his Body by Suſanna, 
Sir #lliam-Dormer, Baronet, his only Son and Heir at Law, living at his Death; and that Sir William attaingd his 
Age of Twenty-one: Years, and entered into the Premiſes firſt before limited to Sir Fobx. 5 
That the ſaid Jobn Dormer died, leaving the ſaid Sir William, his Grandſon, his Heir Male of his Body, and 
that, after his Death, Sir William entered into the Premiſes limited to the ſaid 7obn Dormer, and therehy became 
| ſeized of the ſaid Manor, and Reſidue of the Premiſes in Queſtion, as of Fee Tail, to himfelf,” and rhe Heirs of his 


That the faid Jobn Dermer had Iſſue three Sons, viz. the ſaid Sir Fob» Dormer his eldeſt Son, the ſaid Robert 
Darmer his ſecond Son, and the ſaid Fleetwood Dormer his youngeſt Son, and no other Iſſue Male: That Hee:wood 
the youngeſt died in the Life-time of Sir William, without any Iſſue Male. And they alſo find the Deaths of the 
faid Peter, Fl:etwood and Bennett Dormer, who. are named in the ſaid Settlement, without any Hlue Male. 25 

They find, that, upon the gth of March 1725, Sir William Dormer died, ſeized of fuch his Eſtate as aforeſaid, 
without leaving any Iſſue Male; and that the ſaid Robert Dormer, ſecond Son of the ſaid Jobn Dor mer, after the 
Death of the faid Sir William Dormer, to wit, upon the ſaid gth of March 1725, entered into the ſaid Manor, and 
Reſidue of the ſaid Premiſes in Queſtion, and was poſſeſſed thereof for the Term of 99 Years, if he ſhould fo long 
live, by the faid Indenture, limited to the Uſe of the ſaid Robert Dormer as aforeſaid, the further Remainders thereot 
belonging as aforefaid. 7 RN FFV 5 . . 

They find, that the ſaid Robert Dormer had Iſſue Male of his Body, Fleetwood Dormer his only Son; and that he 
had no other Iſſue Male of his Body: „„ . ee 8 

That the ſaid Robert Dormer being ſo poſſeſſed, afterwards, and after the Death of the faid Sir Milliam Dormer, 
in Eafter Term, in the 12th Year of the Reign of King George the Firſt, 1726, the ſaid Robert Dormer, and Fleet- 
wood his Son, levied a Fine with Proclamations, and ſuffered a Recovery (amongſt other Things) of the ſaid 
Manor, and Reſidue of the Premiſes in Queſtion, . „„ „ 
They find, that afterwards, in the Life- time of the ſaid. Rabert Darmer, to wit, the 22d of June 1726, the ſaid 
Fleetwood, the Son of the ſaid Robert Dormer, died without Iſſue; and that the ſaid Robert ſurvived him; and after - 
Wards, to wit, on the 16th of September 1726, the ſaid Robert Dormer died, without any Iſſue Male of his Body then 

living; but leaving four Daughters and Heirs, via. Mary Dormer, Dame Elizabetb, the Wife of the ſaid Defendanr 
Sir Jobn Forteſeue Aland, Ricarda, the Wife of the Defendant Parkhurſt, and the Defendant Catherine Dormer. 
That after the Death of the ſaid Robert Dormer, and before the Time of levying the Fine hereafter mentioned, 
the faid Sir Joby Forteſcue Aland, and Elizabeth his Wife, Jobn Parkburſt, and Ricarda his Wife, and Catherine 
Dormer, entered into the ſaid Manor, and Reſidue of the ſaid Premiſes in Queſtion, and received the Profits thereof, 
and were ſeized thereof as the Law requires; and they being fo ſeized thereof, did, in Zafter Term in the 3d Year 
of the preſent King 1730, levy a Fine, with Proclamations (amongſt other Things) of che ſaid Manor, and Refi- 
due of the ſaid Premiſes in Queſtion, 5 „ 3 

That, on the 3d of September 1729, the ſaid Euſeby Dormer, the Nephew of the ſaid John Dormer, died, leaving 
Iſſue Male of his Body the ſaid Jabn Dormer, the Leflor of the Plaintiff,” his eldeſt Son, and Heir Male of his Body; 
and that, before the Death of the laſt-mentioned Euſely, the ſaid Term of 99 Years, limited ro Truftees for raiſing 
Portions and Maintenances for the Daughters of Sir Jobn Dormer, was, in duc Form of Law, ſurrendered and 
extinguiſhed. | | | | | | 

That, after the Death of the laſt-named Euſaby Darmer, to wit, on the 1oth of September 1731, the faid 
Jobn Dormer, the Leſſor of the Plaintiff, entered into the ſaid Manor, and Reſidue of the Premiſes in Queſtion, 
with Intent to make the ſaid Demiſe, in the Declaration mentioned, to the Plaintiff, in order to enable the Plaintiff to 
bring this Action of Ejectment; but did not then make an actual Entry into the ſaid Manor, and the faid Reſidue 
of the ſaid Premiſes in Queſtion, for the Purpoſe of avoiding the ſaid Fines, or either of them; and thereupon the 
ſaid Jobn Dormer, the Leſſor of the Plaintiff, became and was feized thereof, as the Law requires; and being fo 
ſeized thereof, he, on the 1ſt of Ofober, in the Fifth Year of the Reign of the preſent King, made the Leaſe men- 
tioned in the Declaration; and that, by virtue thereof, the Plaintiff entered into the faid Manor, and the ſaid 
Reſidue of the Premiſes in Queſtion, and vas poſſeſſed thereof untill the Defendants entered and ejected him. 

They further find, that the ſaid Jobn Dormer the Leſſor of the Plaintiff, on the 6th of January 1731, actual 
and in Fact entered into the ſaifl Manor, and Reſidue of the faid Premiſes in Queſtion, claiming Title thereto, an 
then and there claimed the ſane as his Eſtate and Frechold ; and that, on the 6th of Ofober 1732, he actually and 
in Fact again entered into the ſaid Manor, and Reſidue of the ſaid Premiſes in Queſtion, claiming Title thereto, 
and then and there claimed the fame as his Eſtate and Frechold z and that, on the 5th of Ofeber 1733, he actually 
and in Fact again entered into the ſaid Manor, and Reſidue of the Premiſes in Queſtion, claiming Title thereto, 
and then and there claimed the ſame as his Eſtate and Freehold. | 

But whether, upon the whole Matter, in Form aforeſaid found, the Defendants are guilty of the Treſpaſs and 
Eje&tment in the ſaid Manor, and Reſidue of the ſaid Premiſes in Queſtion, as the Plaintiff comp againſt them, 
the Jury were ignorant; and thereupon prayed the Advice of the Court; and if, upon the whole Matter, it ſhould 
ſeem to the Court, that the Defendants were guilty, then the Jurors found them guilty, and aſſeſſed Damages, 
beſides Coſts, to 1 5s, and for Coſts 40 5. and if it ſhould ſeem to the Court that the Defendants were not guilty, then 


the Jury found them not guilty. 
The Occafion of finding this ſpecial Verdict, was, that, upon the Trial, To Points were inſiſted upon for the 
Defendants. | a l | 5 It. That 
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bonn infect en. I. That the Remainder limited by the Settlement, under which the Leſſor of the Plaintiff claimed, was batred 
for the Defen- by the aforeſaid Fine levied by the ſaid Robert Dormer, and Fleetwood his Son, and the Recovery ſuffered by Fleetewod 
dants on the Tal. the Son in 1726. . | ; | 
2dly. That altho* the Plaintiff ſhould not be barred by the ſaid Fine and Recovery, yet by that Fine, and the 
Fine of the Daughters of Robert Dormer in 1730, all Perſons who were out of Poſſeſſion are barred, until an actual 
Entry be made, or at leaſt fo diſpoſſeſſed that they cannot bring an Eje&tment z and in this Caſe the actual Entry 
found, is ſubſequent in Time to the Demiſe in the Declaration, and void; in regard, that, by Law, no Perſon 
can make a good Leaſe, who is out of Poſſeſſion. | 


Mit. Term 1736. 4 e ee Verdict was argued by Council on both Sides in the Court of King's Bench; and a further Argument 
as ordered. | 

Ta 9s, It was again argued by Council on both Sides, and tho* both the before-mentioned Points were ſpoke to by the 
Council, yet, in regard the Defendants were intitled to Judgment, if the Court were of Opinion in favour of them 
upon either Point z and the Court being unanimouſly of Opinion, that an actual Entry was neceſſary to be made by 
the Leſſor of the Plaintiff, before the Firſt Day of Ofober 1731, being the Time of making the Demiſe laid in the 
Declaration, and no ſuch Entry having been made, therefore the Court gave Judgment for the Defendants upon 
that Point, without determining the other Point, i | 

Upon this Judgment the Plaintiffhas brought a Writ of Error returnable in Parliament. 
Piaint#'s Objec. And with regard to the Point whereon Judgment was given, it is apprehended, the Council for the Plaintiff in Error 


2 will inſiſt upon the following Objections, vix. 


wy 2 there is no Occaſion for an actual Entry, becauſe the Defendants, upon the Trial, confeſſed Leaſe, Entry 
uſter. | 55 

zdly. That if an actual Entry be neceſſary, yet it is not neceſſary to be made before the Day of the Demiſe laid 
in the Declaration; but if it be made before bringing the Ejectment, it is ſufficient. | „ 

34%. That altho' the Demiſe 1s laid in the Declaration to have been made the iſt of Ofober 173 1, and no actual 
Entry was made before that Day, yet as ſeveral Entries were found by the Verdict to have been made afterwards, 
thoſe Entries will have Relation to the Time of the Commencement of the Leſſor of the Plaintiff's Title, and gain 
him a Poſſeſſion from that Time, and conſequently the Demiſe to the Plaintiff was well made. 1 

4ibly. That by the Statute 4th of Henry VII. c. 24. an Action will ſave the Bar, as well as an Entry; and that 
the Ejedtment is ſufficient for that Purpoſe, 1 | 


Anger ts ther It was determined by all the Judges of England in Hilary Term in the 2d Year of Queen Anne, that an actual 
Objeftians., Entry is neceſſary to avoid a Fine, before an Ejectment can be brought, and the conſtant Practice has been ſo ever 
ſince z and it is apprehended that it muſt be before the Time of the Demiſe, becauſe a Fine is of that high Nature, 
even at common Law, that it r all Perſons claiming Title, and conſequently a Leaſe to found the Eject- 
ment upon, cannot be made till the Leſſor regains the Poſſeſſion. And as to the Entries found by the Verdict to 
have been made ſubſequent to the Time of the Demiſe, it is apprehended they can be of no Uſe in the preſent Caſe 
becauſe the Ejectment Leaſe being originally void, could not be made good by a ſubſequent Act; and therefor 
whatever Effect thoſe Entries might have in other Reſpects, they could not make the Leaſe good; and the Word 
_ ACTION in the Statute of the 4th of Henry VII. has been always explained to mean real Actions, which were then 
in Uſc ; and it has been often determined, that the bringing an Eje&ment is not ſufficient to avoid a Fine. - 


punti Ob- That the ſaid Robert Dormer being An for Years, and the Frechold being limited to the Truſtees 
tion with reſpeft for his Life, to ſupport the contingent Uſes; with Remainder to his firſt and other Sons in Tail Male, the Fine 
to the Merits levied by Robert and Fleetwood, the next Remainder Man in Tail, was void, or at leaſt no Freehold Pulled thereby z 
and conſequently the Recovery ſuffered by Fleetwood the Son of Robert, was alſo void, for want cf good Tenants 
to the Precipe, it being neceſſary they ſhould be Tenants of the Freehold, | 


Arte, This Objection depends upon a Suppoſition, that there was then an Eſtate of Freehold in the Truſtees, and is 
conceived to be a very unfavqurable Objection, in regard that the Remainder Man in Tail, for whoſe Benefit they 
were made Truſtees, joined in the Fine and Recovery. a | RY 

But further, — It is apprehended, that the Freehold was then in Fleetwood Dormer the Son of Robert Dormer, and 
not in the Truſtees. TB Words of the Settlement are, And from and after the Death of the ſaid Robert Dormer, or 
aber ſooner Determination of the Etats limited to him for 99 Tears as aforeſaid, then io the Uſe and Bebo of the Truſtees, 
and their Heirs,” fox and during the natural Life of the ſaid Robert Dormer. Now, taking all che Words together, it 
is apprehended they are ſo abſurd, that they cannot be of any Effect; but taking them prongs » i in the firſt 
Place, the Limitation is from and after the Death of Robert, to the Truſtees, for the Life of Robert, which is impoſſible. 
And, in the next Place, ſuppaſe the Words, from and after the Death of Robert, were to be rejected, then it would 
reſt upon the Words, or other ſoauer Determination of the Eſtate limited to him for 99 Nears. And then, as it was quite 

_ uncertain whether that Term of 99 Years would determine before the Death of Robert, the Limitation to the Truſ- 
tees could, at the moſt, be but a contingent one; and if ſo, then as Fleetwood the next Remainder Man was in Being 
at the Death of Sir William Darmer, His became a veſted Remainder, and he had thereby an Eſtate of Freehold to 
enable him to make good Tenants to the Precipe. | | 3 

And there is na Reaſon ta conſtrue the Limitation favourably; for tho? the ancient Method was to limit an Eſtate 
for Years to the Father, determinable on his Death, and then to the Truſtees for the Life of the Father, to ſupport the 
contingent Uſes, then to the firſt and other Sons of the Father in Tail, yet that Method tended ſo much to Perpe- 
tuities, which are odious in the Law, and was found ſo inconvenient, that the conſtant Method now is, to limit an 
Eſtate for Life to the Father; and had the Limitation been ſo in this Caſe, there could have been no Doubt but 
the Recovery had been well ſuffered. Beſides, it 1s apprehended, that the Limitation in the preſent Caſe cannot, 
by any Rule of Conſtruction whatſoever, be extended beyond the expreſs Words of it; and then the Recovery is 
well ſuffered, and the Right of the Leſſor of the Plainti OT | 

And in the preſent Cal 


© the Daughters of the ſaid Robert Dormer, in favour of whom the Judgment is given, are 
the Grand- daughters of the ſaid Fobn Dormer who made the Settlement, and the Heirs of Robert, and Fleetwood the 
Tenant in Tail; whereas the Leſſor of the Plaintiff is only a collateral Relation, and the moſt remote Remainder 

Man in the Deed, : | 58 
me Defendants in Error therefore humbly hope, That the ſaid Judgment given in the Court of 
King's Bench ill be Affirmed in this Honourable Houſe, with Coſts. 


D. Ry DE R. 
J. STRANGE. 
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